KCDA  General Terms and Conditions for IFB 11-046 

SPORTS FIELD & COURT LIGHTING 

Advertising: Contractor shall not advertise or publish information concerning this contract prior to the award being announced by KCDA.  Once the award is made, the contractor may advertise to the KCDA members that products/services are available.  Contractor shall submit ad copy to KCDA for review and approval prior to issuance.

Amendment of Bid: A bid may be amended up to the time of opening by submitting a sealed letter to KCDA address on the cover letter of the bid. 
Applicable Law: The laws of the various states shall govern this contract.  Suits pertaining to this contract may be brought only in courts in the County and State as prescribed by the KCDA member.  Both parties agree that the Uniform Commercial Code, as adopted by the State of the KCDA member, shall fully apply.  Contractor shall comply with any and all laws, whether local, state, federal, or otherwise, applicable to any aspect of the work to be performed in relation to the contract.  It shall be Contractor’s responsibility to determine the applicability and requirements of any such laws and to abide by them.  

Assignment: No right or interest in this contract shall be assigned or transferred by the contractor without prior written permission by KCDA, and no delegation of any duty of the contractor shall be made without prior written permission by KCDA. KCDA shall not unreasonably withhold approval and shall notify the contractor within fifteen (15) days of receipt of written notice by the contractor.

Audit Rights: In accordance with applicable law of KCDA or KCDA’s members, the contractor’s books and pertinent related records related to this contract may be audited at a reasonable time and place. 

Authority: This solicitation, as well as any resultant agreement, is issued under the general authority of the State laws of Washington (see also Procurement Code).  In addition, any relevant School District Procurement Rules published by the State Board of Education, are considered part of this contract. Cooperative Purchasing Agreements between the KCDA and KCDA Members, (and if applicable Associate Members), have been established under state law of the state in which the KCDA member exists.

Awarding of Contract: KCDA will award the contract to one (1) vendor who is the lowest responsive and responsible bidder meeting bid terms, conditions and pricing criteria; to reject any or all bids in whole or in part, to waive any minor formalities or irregularities in any bids, and to accept bids, which in its discretion and according to law may be in the best interest of its members.  A response to this solicitation is an offer to contract with KCDA and its members in the states of Washington, Oregon, Idaho , Montana and Alaska based upon the terms, conditions, and scope of work and specifications contained in this invitation.  A solicitation does not become a contract unless and until it is accepted by KCDA.  A contract is formed when the awarded vendor submits a signature form enclosed with the IFB and the KCDA Board approves eliminating the need for a formal signing of a separate contract. For further information and the formula for award evaluation is described in Part 2:  General Terms & Conditions. Award notification will be sent to all bidders within 24 hours of Board approval.

Bid Bond:  A bid bond is required to be submitted with the bid in the amount of $200,000.00. The bid bond is to be made to KCDA. A bid bond will be required to be submitted at each annual renewal period.   Bid bonds will be returned to the non-awarded vendors within 10 days of Board approval of the bid.  In addition, each Sports Field and Court Lighting project a KCDA member enters into with the Contractor must obtain a bid bond in the name of the KCDA member and the bond must accurately represent the budget of the project.

 Bid Opening: Bids shall be opened at the time and place, and in the manner designated in this document.  The name of each vendor shall be publicly read and recorded in the presence of witnesses.  The remainder of the documents will be available for viewing but will not be read aloud at the opening because of time.  Vendors need to make appointment times in advance by contacting  Charlene Turner by e-mail or phone.  Scheduled appointment times are necessary because they need to arrange their schedules to be in the room when vendor submissions are reviewed.  

Bidder Acceptance Period: In order to allow the opportunity to evaluate and receive documentation the IFB requires that the IFB responses be valid and irrevocable for sixty (60) days after opening time and date.

Bidder Responsibility Criteria:  Also see Evaluation section located in Part 2:  General Terms & Conditions.
Bonding:  The contractor agrees to provide all performance and payment bonds required by KCDA and its members at the time a contract between the KCDA member and the contractor is executed.  If the contractor fails to deliver any required performance or payment bond, the bid security with KCDA shall be enforced, the contract with the KCDA member canceled, and the recommendation made that contracts with all KCDA members be canceled.

Brand Names: The use of the name of a manufacturer, brand, make or catalog number does not restrict the bidder. Brand names and model numbers are used to indicate the character, quality and/or performance equivalence of the commodity on which bids are submitted.  Bidders may submit alternates.  However, KCDA reserves the right to decide whether alternatives to the identified manufacturer and brand are in fact equal to the equipment described in the invitation.  KCDA’s decision shall be final.
Building Codes:  Pricing must reflect current building codes in effect on the bid submission date.  If building code requirements (i.e. IBC 2006 changing to 2009) change during the term of the contract and the requirements affect pricing changes,  the awarded vendor has the right to submit the price changes in writing with appropriate documentation backup listing the date the requirement goes into effect KCDA will allow the price increase. 
Cancellation: KCDA reserves the right to cancel the whole or any part of this contract due to failure by the contractor to carry out any obligation, term or condition of the contract.  KCDA/KCDA member will issue written notice to the contractor for acting or failing to act in any of the following:  

1. The contractor provides material that does not meet the specifications of the contract; 

2. The contractor fails to adequately perform the services set forth in the specifications of the contract; 
3. The contractor fails to complete the work required or to furnish the materials required within a reasonable amount of time; 
4. The contractor fails to make progress in the performance of the contract and/or gives  KCDA or a KCDA member reason to believe that the contractor will not or cannot perform to the requirements of the contract; 
5. The contractor fails to observe any of the terms and conditions of the contract; 
6. The contractor fails to follow the established procedure for purchase orders, invoices and receipt of funds as stipulated by KCDA.
Each party shall follow the following procedure if the contract is to be terminated:

Step 1
Issue a warning letter outlining the violations and state the length of time (10 days in most states) to correct the problem(s).

Step 2
Issue a letter of intent to cancel contract, if the problem(s) is not resolved by a given date.

Step 3
Issue letter to cancel contract.

Upon receipt of the written notice of concern, the contractor shall have ten (10) business days to provide a satisfactory response to KCDA and its member.  Failure on the part of the contractor to address adequately all issues of concern may result in contract cancellation.  

Contractor may cancel this contract upon ninety-day (90) written notice to KCDA prior to the intended termination date.  Any termination shall have no effect on projects that are in progress at the time the cancellation is received by KCDA.

KCDA and its members reserve the right to immediately cancel the contract without penalty or recourse, in whole or in part, when KCDA determines that action to be in the best interest of KCDA members.  Contractor shall be entitled to receive just and equitable compensation in accordance with applicable contract pricing for work in progress, work completed and materials accepted before the effective date of the cancellation.  

KCDA reserves the right to cancel, or suspend the use thereof, any contract resulting from this IFB if the contractor files for bankruptcy protection, or is acquired by an independent third party.

Captions, Headings and Illustrations: The captions, illustrations, headings and subheadings in this solicitation are for convenience, enjoyment and ease of perusal only and in no way define, limit or describe the scope or intent of the request.
Certificate of Insurance: Prior to commencing services under this contract, successful bidder shall procure and maintain during the life of this agreement, comprehensive public liability insurance, to include automobile liability, providing limits of not less than $2,000,000 per occurrence.  Evidence of the required insurance shall be provided by means of a certificate of insurance naming KCDA as the certificate holder. The Certificate of Insurance needs to be provided to KCDA within 10 days of award of the bid.  In addition, bidder must provide a certificate of insurance to the KCDA member prior to beginning work and meeting their specific certificate of insurance requirements. Prior to commencing any work, any subcontractor shall procure and maintain at its own expense until final acceptance of the work, insurance coverage in a form and from insurers acceptable to the prime contractor.  All subcontractors will provide worker’s compensation insurance, which waives all subrogation rights against the prime contractor and KCDA Member. 

Successful bidder shall also procure and maintain during the life of this agreement, workers' compensation insurance for all of contractor’s employees engaged in work under the contract.  All workers' compensation insurance will be in compliance with applicable state statute and evidenced by a certificate of insurance.

Certification: By signature in the bid section of the Contract Award page, the contractor certifies: 

7. The submission of the bid did not involve collusion or other anti-competitive practices; 

8. The contractor shall not discriminate against any employee, or applicant for employment in violation of Federal and State Laws (see Federal Executive Order 11246); 

9. The contractor has not given, offered to give, nor intends to give at any time hereafter any economic opportunity, future employment, gift, loan, gratuity, special discount, trip, favor or service to a public servant in connection with the submitted bid; and 

10. The contractor agrees to promote and offer to KCDA and its members only those materials and/or services as stated in and allowed under resultant contract(s) as the KCDA contract items.

Christian Doctrine: Any clause required by rule or regulation to be included in this contract will be read as if in this contract, whether or not physically included.

Clarification: As used in this solicitation, clarification means communication with a bidder for the sole purpose of eliminating minor irregularities, informalities or apparent clerical mistakes in the bid.  It is achieved by explanation or substantiation, either in response to an inquiry by KCDA or its member or as initiated by the bidder.  Clarification does not give the bidder an opportunity to revise or modify its bid.

Combination Pricing:  Offers with combination pricing shall clearly identify items covered by discount(s) and those with fixed prices.  Prices for such contracts shall be adjusted as identified for the appropriate contract type above. 

Contractor:  Bidder who has been awarded a contract for the delivery of construction, material goods or services in response to this IFB.
Contractor Contact:  Contractor will designate specific contact individuals by state or location (i.e. Foreman, Project Manager) who will represent the various modular projects for KCDA members during the agreement period.  These contact persons will correspond with each ordering KCDA member for technical assistance, problems, or questions that may arise.  This information may be distributed to KCDA members upon award of this bid.

Contractor’s Price List: The contractor shall furnish KCDA with copies of the approved price list to facilitate KCDA Members in placing orders. The price list needs to include the 2% KCDA service fee so the service fee is transparent to KCDA customers.

Cooperative Purchasing Contracts: The Contractor agrees all prices, terms, warranties and benefits granted by the Contractor to KCDA members through this contract are comparable to or better than the equivalent terms being offered by the Contractor to any present customer meeting the same qualifications or requirement.  If the Contractor, during the term of this Contract, enters into arrangements with existing or potential KCDA members within the three (3) states (Washington, Oregon, Idaho, Montana and Alaska) provides greater benefits or terms that are more favorable directly to the KCDA entity, the Contractor agrees to notify KCDA of the agreement and offer the same pricing and terms to all KCDA members from that point forward to the end of the contract period.

Cost of Bid Preparation: Neither KCDA nor any KCDA member shall reimburse the cost of developing, presenting or providing any response to this IFB. 

Credit Hold: The bidder must agree not to place KCDA member on “credit hold” without 10-days advanced notice in writing, either by letter or facsimile. [KCDA believes it is better for the contractor if KCDA converses with the KCDA member; if a contractor places the KCDA member on credit hold, members that pay promptly are penalized.  If, on the other hand, KCDA places the offending KCDA member on “credit hold”, payment is more likely to result and only the offender is disciplined.]

Current Products: Products shall be new equipment, software, supplies in current production and marketed to the general public and/or educational/governmental agencies.

Default in One Installment to Constitute Total Breach: Contractor shall deliver conforming materials in each installment or lot of this contract and may not substitute nonconforming materials.  KCDA reserves the right to declare a breach of contract if the contractor delivers nonconforming materials to any KCDA member under this contract.

Delivery: It is desired that delivery be made within the agreed upon timelines of the KCDA member.  The contractor should list exceptions and communicate with both KCDA and the KCDA member in a timely so an alternative plan can be developed and the KCDA member is satisfied.  

Defective Goods: Contractor agrees to pay for return shipment on goods that arrive in a defective or inoperable condition.  Contractor must agree to arrange for return shipment of damaged goods.
Design Professional:  A design professional is not required to conduct the bid procedures.
Descriptive Literature and Brand Names: All bids are to include a complete set of the manufacturer’s descriptive literature regarding the materials, equipment and software offered.  Brand names, trade names and/or catalog numbers used in the IFB will be intended for description only.

Disbarment and Suspension: By signature accepting Terms and Conditions, it is certified on behalf of the company and their key employees that neither the company nor its key employees have been proposed for debarment, debarred, or suspended by any State or Federal Agency within the last five years.

Discontinued products:  If a product or model is discontinued by the manufacturer, contractor may substitute a new product or model if the replacement product meets or exceeds the specifications and performance of the discontinued model and if the discount is the same or greater than the discontinued model.

Drawings:  Each Contractor is required to submit their own drawings.  In the event a manufacturer is represented by more than one bidder, the manufacter’s drawings may be submitted as long as the actual manufacturer is indicated.  That manufacturer will be the source of buildings provided by the contractor.  

Estimated Quantities: No commitment of any kind is made concerning quantities actually to be acquired.  KCDA does not guarantee usage; usage depends on the actual needs of the KCDA Members and marketing by the contractor.

Evaluation: Awards will be made to lowest responsive and responsible bidder after meeting the evaluation criteria listed below and elsewhere in this bid. To qualify for evaluation, an IFB must have been submitted on time, and materially satisfy all mandatory requirements identified in this document.  To be considered responsive, an IFB must reasonably and substantially conform to all the terms and conditions in the solicitation.  Deviations or exceptions stipulated in bidder’s response, while possibly necessary in the view of the contractor, may result in disqualification.  Language to the effect that the bidder does not consider this solicitation to be part of a contractual obligation may result in that bidder’s bid being disqualified.
The evaluation formula process will include the total cost of: (Refer to price pages)

· Freight charges 

· Equipment & Labor as specified in Part 3- Execution

· RS Means coefficient


Bidder Responsibility Criteria (mandatory)


Before award of a public works contract, a bidder/Contractor must meet the following 
bidder/Contractor responsibility criteria to be considered a responsible bidder/Contractor and 
qualified to be awarded a public works project in Washington State. The bidder/Contractor may be 
required by the Owner to submit documentation demonstrating compliance with the criteria.  The 
bidder/Contractor must: 
a.  At the time of bid submittal, have a current certificate of registration & license in compliance with chapter 18.27 RCW (Washington State).  This documentation must be submitted with the bid;

b. Have a current state unified business identifier number (UBI number). This documentation must be submitted with the bid.

c. If applicable, have industrial insurance coverage for the bidder’s employees working in Washington as required in Title 51 RCW; an employment security department number as required in Title 50 RCW; and a Washington Department of Revenue state excise tax registration number as required in Title 82 RCW.  This documentation must be submitted with bid.
d. Not be disqualified from bidding on any public works contract under RCW 39.06.010 or 39.12.065(3).  This documentation must be submitted with bid.

e. Must not have violated new off-site item requirements more than once as determined by L&I.

f. Submit information per Washington ESB 2805 (effective September 1, 2010) about off-site, prefabricated, nonstandard, project specific items produced under the bid and outside of Washington to L&I.  Off-site, prefabricated, nonstandard, project specific items are defined as:

· Made primarily of architectural or structural precast concrete, fabricated steel, pipe and pipe systems, or sheet metal and sheet metal duct work;

· Produced specifically for the public work and not considered to be regularly available shelf items;

· Produced or manufactured by labor expended to assemble or modify standard items; and

· Produced at an off-site location outside of Washington.


 Washington prevailing wage rates apply to items if produced in Washington, but do not apply if 
 
 items are produced outside of Washington.  

The following Subcontractor responsibilities are mandatory in Washington State and are as follows:

A. The contractor shall include the language of this section in each of its first tier subcontracts, and shall require each of its subcontractors to include the same language of this section in each of their subcontracts, adjusting only as necessary the terms used for the contracting parties.  Upon request of the Owner, the Contractor shall promptly provide documentation to the Owner demonstrating that the subcontractor meets the subcontractor responsibility criteria below.  The requirements of this section apply to all subcontractors regardless of tier.  

B. At the time of subcontract execution, the Contractor shall verify that each of its first tier subcontractors meets the following bidder responsibility criteria:

1. Have a current certificate of registration in compliance with chapter 18.27 RCW, which must have been in effect at the time of subcontract bid submittal.;

2. Have a current Washington Unified Business Identifier (UBI) number;

3. If applicable, have:

a. Have Industrial Insurance (workers’ compensation) coverage for the subcontractor’s employees working in Washington, as required in Title 51 RCW.;

b. A Washington Employment Security Department number, as required in Title 50 RCW;

c. A Washington Department of Revenue state excise tax registration number, as required in Title 82 RCW.;

d. An electrical contractor license, if required by Chapter 19.28 RCW;

e. An elevator contractor license, if required by Chapter 70.87 RCW.

4. Not be disqualified from bidding on any public works contract under RCW 39.06.010 or 39.12.065 (3).

Supplemental Bidders Responsibility Criteria:

A.In addition to the bidder/Contractor/Subcontractor responsibility criteria above the bidder must also meet the following relevant supplemental bidder responsibility criteria applicable to the project:

1. Conformance to the terms and conditions in the solicitation

2. Completeness of the bid and required forms;
3. Service capabilities


4.   Price, including favorable pricing for cooperative purchasing; 

     5.  Warranty and availability of maintenance beyond warranty period; 

     6.   References and Past Performance Information (PPI) review.


 7.  Is not listed on the Washington State Department of Revenue’s “Delinquent Taxpayer List”



    website http://dor.wa.gov/content/fileandpaytaxes/latefiling/dtlwest.aspx

 8. Not be listed as a current debarred or suspended bidder on the U.S. General Services Administration’s “Excluded Parties List System” website:  http://www.epls.gov/.

      9.  The Bidder shall have complied with MWBE, DBE, or other similar utilization requirements or goals on federally funded public works projects with such requirements, completed by the Bidder/Contractor within three (3) years of the bid submittal date for this project, unless there are extenuating circumstances acceptable to KCDA.


10. Not have been convicted of a crime involving bidding on a public works contract within five years from the bid submittal deadline. Appropriate form inserted in bid documents which must be returned with bid documents.


11.  Submit a copy of the standard subcontract form for review by KCDA and a written description


of its procedure for validating the responsibility of subcontractors with which it contracts. KCDA


will accept documentation after award.


12.  MWBE Participation on Federally Funded Projects:  For each federally funded public works project with requirements for utilization of Minority and Women’s Business Enterprises (MWBE), Disadvantaged Business Enterprises (DBEs), Historically Underutilized Businesses (HUBZone), or similar programs that were completed by the Bidder/Contractor within three (3) years of the bid submittal date for this project, the Bidder/Contractor shall submit the following after the bid award recommendation:

· A list of such projects;

· The owner and contact information for the owner’s representative

· A description of the goal for the project;

· The actual of utilization of such businesses by the Bidder/Contractor;

· An explanation of any extenuating circumstances that contributed to the Bidder/Contractor not meeting the goals.  


KCDA may contact previous owners to validate the information provided by the 
Bidder/Contractor, and shall consider whether the goals were mandatory or voluntary, and the validity 
of any explanation of extenuating circumstances.


13.  Claims against Retainage and Bonds:  The Bidder/Contractor shall submit a list of the public 
works projects completed within the past three (3) years and include for each project the following 
information:

· The owner and contact information for the owner;

· A list of claims filed against the retainage and/or payment bond for any of the projects listed;

· A written explanation of the circumstances surrounding each claim and the ultimate resolution of the claim;

· KCDA may contact previous owners to validate the information provided by the Bidder/Contractor.


14.  Completion of Similar Projects:  The bidder shall submit a list of successfully completed 
projects of “similar size and scope to this project”. In evaluating whether the projects were 
“successfully completed”, the Owner may check owner references for the previous projects and may 
evaluate the owner’s assessment of the Bidder performance, including but not limited to the following 
areas: Quality control, safety record, timeliness of performance; use of skilled personnel; 
management of subcontractors; availability of and use of appropriate equipment; compliance with 
contract documents; and management of submittals process, change orders and close-out.   For the 
purposes of meeting this criterion, KCDA 
has determined  “similar size and scope to this 
project” 
means projects that have the following characteristics:

· Refer to Part 5 Price List Section C Building Pricing and give 5 examples of projects which were built for an educational K-12, higher education or other public agency which meet or exceed the specifications defined..  Our preference is that references be provided for the states covered in this bid (Washington, Oregon, Idaho, Montana and Alaska). Projects must have been built within past three (3) years. If options were added, list the options included. 


   The information about each project shall include the following:

· Owner’s name and contact information for the owner’s representative

· Awarded contract amount;

· Final contract amount;

· A description of the scope of the project and how the project is similar to this bid

· The Bidder’s/Contractor’s assessment of its performance of each project, including but not limited to the following:


Quality Control;


Safety Record


Timeliness of performance


Use of skilled personnel


Management of subcontractors


Availability of and use of appropriate equipment


Compliance with contract documents


Management of submittals process and change orders

15.  Termination for Cause:  The bidder/Contractor shall sign a statement (form provided) that the Bidder has not had any public works contract terminated for cause by a government agency during the five (5) year period immediately preceding the bid submittal deadline, unless there are extenuating circumstances acceptable to KCDA.  KCDA may also use independent sources of information that may be available to demonstrate whether the Bidder/Contractor is in compliance with this criterion.

16.  Lawsuits:  The Bidder/Contractor shall submit a list of lawsuits with judgments entered against the Bidder/Contractor within five (5) years of the bid submittal date, along with a written explanation of the circumstances surrounding each such lawsuit.  KCDA shall evaluate these explanations to determine whether the lawsuits demonstrate a pattern of failing to meet terms of construction related contracts.  KCDA may also evaluate lawsuits within the time period specified that are not reported by the Bidder/Contractor.

17.  Prevailing Wages:  The Bidder/Contractor shall submit a list of prevailing wage complaints filed against it within five (5) years of the bid submittal date along with an explanation of each complaint and how it was resolved.  KCDA shall evaluate these explanations and the resolution of each complaint to determine whether the complaints demonstrate a pattern of failing to pay its workers prevailing wages as required.  KCD may also evaluate complaints filed within the time period specified that were not reported by the Bidder/Contractor.

C. If KCDA determines the bidder/Contractor does not meet the bidder/Contractor responsibility criteria in Supplemental Bidder Responsibility Criteria paragraph A above and is therefore not a responsible bidder/Contractor, KCDA shall notify the bidder/Contractor in writing with the reasons for its determination.  If the bidder disagrees with this determination, it may appeal the determination within 24 hours of receipt of KCDA’s determination by presenting additional information to the Owner.  The Owner will consider the additional information before issuing its final determination.  If the final determination affirms that the bidder/Contractor is not responsible, KCDA will not execute a contract with any other bidder/Contractor until two business days after the bidder determined to be not responsible has received the final determination.

Federal Requirements: Contractor agrees, when working on any federally assisted projects with more than $2,000 in labor costs, to comply with the Contract Work Hours and Safety Standards Act (40 U.S.C. 327 et seq.) and all applicable sections of the act and the Department of Labor’s supplemental regulations (29 CFR parts 5 and 1926), the Civil Rights Act of 1964 as amended, the Davis-Bacon Act (Section 29, CFR Part 5), the Copeland “Anti-Kickback” Act (18 U.S.C. 874) as supplemented in the Department of Labor regulation (29 CFR part 3), and the Equal Opportunity Employment requirements of Executive Order 11246 as amended by Executive Order 11375 (Labor regulations (41 CFR Part 60)). In such projects, the contractor agrees to post wage rates at the work site and submit a copy of their payroll to the KCDA and the KCDA Member for their files. In addition, to comply with the Copeland Act, the contractor must submit weekly payroll records to KCDA and the KCDA Member. The contractor must keep records for three (3) years and allow the federal grantor agency access to these records, upon demand.  All federally assisted contracts to KCDA Members that exceed $10,000 may be terminated by the federal grantee for noncompliance by the contractor. In projects that are not federally funded, bidder must agree to meet any federal, state or local requirements, as necessary. In addition, if compliance with the federal regulations increases the contract costs beyond the agreed on costs in this solicitation, the additional costs may only apply to the portion of the work paid by the federal grantee. On all other projects, the prices must agree with this contract. Contractor shall comply with all applicable standards, orders, or requirements issued under Section 306 of the Clean Air Act (42 U.S.C.) 187 [h], and the Federal Water Pollution Control Act as amended (33 U.S.C. 1251 et. Seq.); and, Executive Order 11738 and Environmental Protection Agency (EPA) regulations (40 CFR Part 15), which prohibit the use under non-exempt federal contracts, grants, or loans of facilities included in the EPA list of violated facilities

Fixed prices:  Fixed price offers shall include prices for any and all items.  Fixed prices shall be firm until each anniversary date of contract, unless there is an occurrence of one or more economic price adjustment contingencies outlined the bid.  If price adjustment contingencies occur, or not less than ninety (90) days prior to each contract anniversary date, Contractor may submit a fully documented request for price adjustment to KCDA and then to the KCDA member.  The documentation must substantiate that any requested price increase was clearly unpredictable at the time of bid submittal and results from an increased cost to Contractor that was out of Contractor’s control.

Fixed price review: Member Agency will review requests for fixed price adjustments to determine if the new prices or another option is in the KCDA’s member’s best interests.  New fixed prices shall apply to the contract upon approval from KCDA.  Price changes shall be a factor in contract renewal.

Force Majeure:  Except for payments of sums due, neither party shall be liable to the other, nor be deemed in default under this contract, if and to the extent that such party’s performance of this contract is prevented by reason of force majeure.  The term “force majeure” means an occurrence that is beyond the control of the party affected and occurs without its fault or negligence, including, but not limited to the following: acts of God; acts of the public enemy; war; riots; strikes; mobilization; labor disputes; civil disorders; fire; flood; snow; earthquakes; tornadoes or violent winds; hail storms; lockouts; injunctions-intervention-acts, or failures or refusals to act by government authority; and other similar occurrences beyond the control of the party declaring force majeure, which such party is unable to prevent by exercising reasonable diligence.  The force majeure shall be deemed to commence when the party declaring it notifies the other party of the existence of the force majeure, and shall be deemed to continue as long as the results or effects of the force majeure prevent the party from resuming performance in accordance with the contract.  Force majeure shall not include late deliveries of equipment or materials caused by congestion at a manufacturer’s plant or elsewhere, an oversold condition of the market, inefficiencies, or similar occurrences.  If either party is delayed at any time by force majeure, the delayed party shall notify the other party in writing of such delay within forty-eight (48) hours.
Form of contract:  The form of contract for this solicitation shall be the IFB, the signed signature page found in the IFB, the approval of the recommended IFB vendors by the KCDA Board of Directors and properly issued purchase orders referencing the IFB #.  If a firm submitting an IFB requires KCDA or the KCDA member to sign an additional contract, a copy of the proposed contract must be included with the IFB.

Gratuities: KCDA may, by written notice, cancel this contract if it is found that gratuities, in the form of entertainment, gifts or otherwise, were offered or given by the contractor or any agent or representative of the contractor, to any employee of KCDA with a view toward securing a contract or with respect to the performance of this contact.  However, paying the expenses of normal business meals, which are generally made available to all eligible school and government employees, shall not be prohibited by this paragraph.
Improper Delivery: Unless contrary to other parts of this solicitation, if the goods or the tender of delivery fail in any respect to conform to this contract, the KCDA member may: 1) reject the whole; or 2) accept the whole; or 3) accept any commercial unit or units and reject the rest.
Indemnification: To the extent permitted by law, KCDA and KCDA members shall be indemnified and held harmless by contractor for its vicarious liability as a result of entering into this contract. Each party to the contract is responsible for its own negligence.
Installation: Equipment shall be installed in accordance with the manufacturer’s instructions and in accordance with the schedule determined between the KCDA member and contractor. 

 Late Bids: Late bids will not be considered, and will be returned within ten (10) days, upon request, unopened.  If not returned, late bids will be destroyed after thirty-days (30).
Leases and Rentals: There is no leasing or rental allowed in this IFB.

Legal Remedies: All claims and controversies shall be subject to the Procurement Code of the state in which the KCDA member resides.
Liens: All materials and services shall be free of all liens.
Licenses: Contractor shall maintain in current status all federal, state and local licenses, bonds, and permits required for the operation of the business conducted by the contractor.  The current license must be submitted with the IFB document.  Subcontractors generally used must be listed in the IFB documents so the KCDA customer can determine if the subcontractor is mutually acceptable to them.  Copies of current general contractor’s licenses must be submitted with the IFB document. The license must be valid in the states the work will be performed.   Any contractor using subcontractors must hold a current general contractor’s license, as required by law. Copies of all required licenses at the state level are required to be submitted with the bid.  Any additional licenses required by individual local jurisdictions must be obtained prior to the issuance of a contract for a specific project. Bidders must follow the requirements for the state in which the sale is made. 

Modification by member:  Contractor shall have no obligation with respect to any patent and copyright infringement claim based upon a KCDA member’s modification of equipment and/or software, or its operation or use with apparatus, data or programs not furnished by contractor.  However, one member’s action will not preclude Contractor’s obligation to others not having modified their equipment or software.
Money: All transactions are payable in U.S. currency only. 
Most Favored Customer:  

The Contractor agrees all prices, terms, warranties and benefits granted by the Contractor to KCDA members through this contract are comparable to or better than the equivalent terms being offered by the Contractor to any present customer meeting the same qualifications or requirement.  If the Contractor, during the term of this Contract, enters into arrangements with existing or potential KCDA members within the three (3) states (Washington, Oregon, Idaho) providing greater benefits or terms that are more favorable to the KCDA entity, the Contractor agrees to notify KCDA of the agreement and offer the same pricing and terms to all KCDA members from that point forward to the end of the contract period. The Contractor must agree they will not provide an equal or lower cost to any state or multi-state contract for a volume less than that through KCDA.  
New products/Services: New products and/or services that meet the scope of work may be added to the contract.  Pricing shall be equivalent to the percentage discount for other products. Contractor may replace or add product lines to an existing contract if the line is replacing or supplementing products on contract, is equal or superior to the original products offered, is discounted in a similar or to a greater degree, and if the products meet the requirements of the solicitation. No products may be added to avoid competitive procurement requirements. KCDA may require additions to be submitted with documentation from KCDA members demonstrating an interest in, or a potential requirement for, the new product or service. KCDA may reject any additions without cause.

No Replacement of Defective Tender: Every tender of materials must fully comply with all provisions of this contract.  If tender is made which does not fully conform, this shall constitute a breach and contractor shall not have the right to substitute a conforming tender without written consent of all parties involved.
Nonexclusive Contract: Any contract resulting from this solicitation shall be awarded with the understanding and agreement that it is for the sole convenience of KCDA and its members.  KCDA and its members reserve the right to obtain like goods and services from another contractor/manufacturer.
Nonresponsive Bid: Any IFB that does not conform to the mandatory or essential terms, conditions and/or specified requirements for this solicitation is considered nonresponsive.
Novation: If the original contractor sells or transfers all assets or the entire portion of the assets used to perform this contract, a successor in interest must guarantee to perform all obligations under this contract.  KCDA reserves the right to recommend acceptance or rejection of the new party.  A simple change of name agreement will not change the contractual obligations of the contractor.
Options: Optional equipment or products may be added to the contract at the time they become available under the following conditions: 

1.
The enhancement is recommended by KCDA and KCDA member;

2.
The option is priced at a discount similar to other options; 

3.
The option is an enhancement to the unit.
Order of precedence:  In the event of a conflict in the provisions of the contract as accepted by KCDA, the following order of precedence shall prevail:

1.
KCDA Specific terms and conditions

2.
Specifications and scope of work 

3.
General terms and conditions

4.
Attachments and exhibits

5.
Documents referenced or included in the solicitation 
 Partnership: A manufacturer may partner with one or more in-state dealers to provide the necessary licenses and/or with installers holding required licenses. Agency/member will send all purchase orders and payments for buildings directly to the awarded contractor, not to sub contractors. To clarify, a bidder or prospective bidder, who is a dealer and/or installer, partner with a manufacturer (either through a partnership, teaming agreement or join venture relationship) in one of more states may not use the manufacturer’s license to satisfy the contractor license requirements of the KCDA member state. Overcharges by Antitrust Violations: KCDA maintains that, in actual practice, overcharges resulting from antitrust violations are borne by the purchaser.  Therefore, to the extent permitted by law, the contractor hereby assigns to KCDA and its members any and all claims for such overcharges as to the goods or services used to fulfill the contract.

Parole Evidence: This contract represents the final written expression of agreement.  All agreements are contained herein and no other agreements or representations that materially alter it are acceptable.
Past Performance Information: PPI is relevant information regarding a bidder’s actions under previously awarded contracts to schools, local, state, or federal agencies.  It includes the bidder’s record of conforming to specifications and to standards of good workmanship; the bidder’s record of containing and forecasting costs on any previously performed cost reimbursable contract schedules, including the administrative aspects of performance; the bidder’s history for reasonable and cooperative behavior and commitment to customer satisfaction; and generally, the bidder’s businesslike concern for the interests of the customer.
Patent and copyright indemnification: To the extent permitted by law, Contractor shall indemnify and hold harmless KCDA, KCDA Board Members and KCDA Members against any liability, including costs and expenses, for infringement of any patent, trademark or copyright arising out of contract performance or use by KCDA, KCDA Board Members and KCDA members of materials furnished or work performed under this contract. KCDA and KCDA members shall reasonably notify contractor of any claim for which it may be liable under this paragraph.
Price: The contractor agrees that the cost for any item bid on this contract may vary by state due to   specific building code requirements (i.e. IBC 2006 vs.  pending IBC 2009).  If the cost is lowered for any KCDA member, the cost will be lowered at the same time for all KCDA members for the same  scope, size and value (if one KCDA member proposes to purchase a large volume of one product at one time and the contractor agrees to provide an additional discount that same discount would be available to any member).  
Prime Contractor: For the purpose of this IFB, a contractor will be considered a prime contractor and not a subcontractor.  Any contractor paid directly by KCDA is a prime contractor; a contractor pays a subcontractor.  Prime contractors using subcontractors are responsible for all actions of its subcontractors.
Procurement Code: The State Procurement Code in the state which the KCDA member resides, and to the extent they exist, the State Procurement Rules in the state which the KCDA member resides, and the KCDA Procurement Rules and Regulations are a part of this document.

 Product Discontinuance: In the event that a product or model is discontinued by the manufacturer, the contractor may substitute a new product or model if the replacement product meets or exceeds the performance of the discontinued model and if the discount from retail is the same or greater than the discontinued model.
Product Line: If applicable, contracts will be awarded to bidders able to provide their complete product line of equipment, software and services described in the scope of work and/or specifications.
Progress Payments: KCDA will permit its members to make progress payments under the following conditions: 

1.
The KCDA Member and the contractor agree to the terms of the progress payments prior to issuing a purchase order; 

2.
The purchase order describes the amounts to be paid and the date of payment; 

3.
KCDA has a satisfactory method of verifying progress described in writing in a letter or on the purchase order; 

4.
That payments will only be made when actual goods and/or services are verified/received; and 

5.
That any such payments be made in full compliance of KCDA & KCDA’s members board rules and any and all other applicable state rules and regulations.

Protests/Appeals: Protests/appeals must be sent to KCDA at the address on the cover page of the IFB document. Protests shall be in writing, must be filed with the Executive Director of KCDA, and shall be resolved, in accordance with appropriate state statutes where KCDA resides.  A protest must include: 1) The name, address and telephone number of the protester; 2) The original signature of the protester or its representative; 3) Identification of the IFB solicitation by IFB  number; 4) A detailed statement of the legal and factual grounds of protest, including copies of any relevant documents; and 5) The form of relief requested. The costs for the protest will be determined by a court of law. KCDA will consider the additional information before issuing its final determination.  If the final determination affirms that the bidder is not responsible, KCDA will not execute a contract with any other bidder/Contractor until two business days after the bidder/Contractor determined to be not responsible has received the final determination. 

 Provisions Required By Law: Each and every provision of law and any clause required by law to be in the contract will be read and enforced as though it were included herein, and if through mistake or otherwise any such provision is not inserted, or is not correctly inserted, then upon application of either party the contract will forthwith be physically amended to make such insertion or correction.
Public Record: All IFB’s submitted to this invitation shall become the property of KCDA and will become a matter of public record, available for review, subsequent to the award notification.  Bids may be viewed at KCDA at the address on the cover letter of the IFB document, under the supervision of a KCDA Purchasing staff member from 8:00 a.m. to 2:00 p.m. Monday through Friday. 

 Responsible Bidder:  A responsible bidder is a firm or person with the capability to perform the contract requirements and the integrity and reliability, which will assure good faith performance.  KCDA must determine a bidder to be responsible before awarding a contract.  Refer to “General Terms and Conditions Section labeled Evaluation” for specific bidder/Contractor and Subcontractor criteria which defines responsibility.

Responsive Bid:  A responsive bid/IFB reasonably and substantially conforms to all material requirements of the solicitation.  Bids must be responsive to receive award consideration.
Restocking Fees: A restocking fee may only be charged on products ordered and that have been delivered to the KCDA member’s site.  Restocking fees in excess of 15% will not be allowed.  Restocking fees may be waived, at the option of the contractor.
Right to Assurance: Whenever one party to this contract in good faith has reason to question the other party’s intent to perform, he/she may demand that the other party give a written assurance of this intent to perform.  In the event that a demand is made and no written assurance is given within ten (10) days, the demanding party may treat this failure as an anticipatory repudiation of the contract.
Safety Measures: Contractors shall take all necessary precautions for the safety of employees on the worksite, and shall erect and properly maintain at all times, as required by job conditions and progress of the work, all necessary safeguards for the protection of the workers and public.  They shall post danger-warning signs against the hazards created by their operation and work in progress.  Proper precautions shall be taken pursuant to state law and standard construction practices in order to protect workers, the general public and existing structures from injury or damage.
Safety Standards: All items supplied on this contract shall comply with the current applicable Occupational Safety and Health Standards, the National Electric Code, and the National Fire Protection Association Standards.
Severability: The provisions of this contract are severable to the extent that any provision or application held to be invalid shall not affect any other provision or application of the contract that may remain in effect without the invalid provision or application.
Serial Numbers: Bids must be for equipment on which the original manufacturer’s serial number has not been altered in any way.
Shipment under Reservation: Contractor is not authorized to ship materials under reservation and no tender of a bill of lading will operate as a tender of the materials.
Shipping Costs: Products may be shipped without additional cost.  If shipping is charged, the actual cost of delivery may be added to an invoice. No COD orders will be accepted.
Shipping Errors: Contractor agrees that shipping errors will be at the expense of the contractor.  For example, if a contractor ships a product to a KCDA member that was not ordered, it is the responsibility of the contractor to pay for return mail or shipment, at the convenience of the KCDA member.
Shipping Terms: Prices that include shipping to any location in the state, delivered to the specific receiving point as identified in the purchase order to the contractor, are preferred.  Contractor shall retain title and control of all goods until they are delivered and received.  All risk of transportation and all related charges shall be the responsibility of the contractor.  Shipping/freight costs shall clearly list on each state’s price page.  The contractor shall file all claims for visible or concealed damage.  KCDA or the KCDA member will notify the contractor and/or Freight Company promptly of any damaged goods and shall assist the freight company/contractor in arranging for inspection.  No F.O.B. vessel, car or other vehicle terms will be accepted.
Smoking: All contractors and subcontractors must adhere to local smoking policies when inside a building working on this contract. Smoking will only be permitted in posted areas, or off premises.
Specifications: All specifications in this IFB are designed to enable a bidder to satisfy a requirement for a product, material, process, or service.  A specification may be expressed as a standard, a part of a standard, or independent of a standard.  No specification is intended to unnecessarily limit competition by eliminating items capable of satisfactorily meeting the actual needs of the procurement.  Any contractor believing a specification is unnecessarily restrictive, and submits a bid, must indicate such in its initial response.  The fact that a manufacturer or supplier chooses not to produce or supply equipment, supplies, or services to meet these specifications will not be considered sufficient cause to adjudge these specifications as restrictive.  Bidders shall bid equipment, supplies and/or services, which they believe, comply with these specifications.  If the bidder deviates from these specifications, reasons must be stated for such deviation and state why, in their opinion, the equipment, supplies and/or services they bid will render equivalent reliability, coverage, performance and/or service.  Failure to detail all such deviations may comprise sufficient grounds for rejection of the entire bid.
Stored Materials: Upon prior written agreement between Contractor and KCDA member, payment may be made for materials not incorporated in the work but delivered and suitably stored at the site or some other location, for installation at a later date. An inventory of the stored materials must be provided to KCDA and the KCDA member prior to payment. Such materials must be stored and protected in a secure location, and be insured for their full value by Contractor against loss and damage. Contractor agrees to provide proof of coverage and/or addition of KCDA member as an additional insured upon KCDA member’s request. Additionally, if stored offsite, the materials must also be clearly identified as property of KCDA member and be separated from other materials. KCDA member must be allowed reasonable opportunity to inspect and take inventory of stored materials, on or offsite, as necessary.

Until final acceptance by KCDA member, it shall be Contractor's responsibility to protect all materials and equipment. Contractor warrants and guarantees that title for all work, materials and equipment shall pass to KCDA member upon final acceptance. Payment for stored materials shall not constitute final acceptance of such materials.
Suspension or Debarment Status: If within the past five (5) years, any bidder has been disbarred, suspended or otherwise lawfully precluded from participating in any public procurement activity with a federal, state or local government, the bidder must include a letter with its response or bid setting forth the name and address of the public procurement unit, the effective date of the suspension or debarment, the duration of the suspension or debarment, and the relevant circumstances relating to the suspension or debarment.  Any failure to supply such a letter or to not disclose in the letter all the pertinent information may result in the cancellation of any contract.  By signing the debarment paperwork provided in the IFB, the bidder certifies that no current suspension or debarment exists.
Tare: If the contractor requires the buyer to pay for shipping, the weight of the empty container and any material used for packing shall be of the lightest weight practical for safe delivery of the contents. 
Term of Contract and Extensions: The initial term of the agreement shall commence on the date of the award by KCDA and continue until February 28, 2012 unless terminated, canceled or extended.  By mutual written agreement, the contract may be extended annually for up to three (3) additional 12-month periods, ending on the last day of  February of each ensuring year of the contract period providing there is not a breach of contract by the contractor or member complaints warranting dissolution of the contract.  KCDA reserves the right to offer month-by-month extensions until a new contract is awarded. The final expiration will be the last day of February 2015.
Termination by KCDA: KCDA may cancel any contract secured by the IFB without any further obligation if any person significantly involved in initiating, negotiating, securing, drafting, or creating the contract on behalf of KCDA is or becomes, at any time while the contract or any extensions of the contract is in effect, an employee of, or a consultant to any other party to this contract with respect to the subject matter of the contract.  Such cancellation shall be effective when the parties to this contract receive written notice from KCDA, unless the notice specifies a later time.  Cancellation by one member does not require other KCDA members to cancel their contracts.
Title and Risk of Loss: The title and risk of loss of material or service shall not pass to the procurement unit purchasing the material or services until it actually receives the material or service at the point of delivery, unless otherwise provided within this document. Title to goods will transfer at payment in full.

Vendor contract documents:  KCDA will review proposed vendor contract documents. Vendor’s contract document shall not become part of the KCDA contract with vendor unless and until an authorized representative of KCDA reviews it.
Warranty:   Refer to Part 2- Product Specifications, 2.03 Warranty. If within two (2) years of the date of acceptance of the work by the KCDA customer, or such longer timer period as may be prescribed by law or by the terms of any special warranty set forth in the contract, any work is found to be defective or not in accordance with the contract, the Bidder/Contractor shall correct promptly after receipt of notice from KCDA or KCDA member. Warranty begins on sign-off by the KCDA member and not upon delivery. The manufacturer has the primary responsibility to honor a manufacturer’s warranty; a distributor or dealer agrees to assist the purchaser reach a solution in a dispute with the manufacturer over a warranty’s terms.  Any extended manufacturer’s warranty will be passed on to the KCDA Member.  For example, if a product has a three-year warranty, but the product is in a turnkey system that has a one-year warranty, the product’s  three-year warranty must be honored by the contractor.  All extended warranties must be passed on, without exception.  If upon discovery, the contractor charges KCDA or the KCDA member for a replacement part that the contractor actually received at no cost under a warranty, the contractor will rebate the amount billed and KCDA and the KCDA member reserves the right to cancel the contract.

